
BEFORETHE iLLINOIS POLLUTION CONTROLBOARD

ILLINOIS AYERSOIL CO., ) CLERK’S OFFICE) JUN142004

Petitioner, ) STATE OF ILLINOIS

PCB03-214 POII~tj~~Control Board
) (UST Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE OF FILING AND PROOF OF SERVICE

TO: DorothyGunn, Clerk CarolSudman
Illinois Pollution ControlBoard HearingOfficer
100 WestRandolphStreet Illinois Pollution ControlBoard
Stateof Illinois Building, Suite11-500 1021 NorthGrandAvenueEast
Chicago,IL 60601 P.O.Box 19274

Springfield, IL 62794-9274

JohnKim
Division ofLegalCounsel
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield,IL 62794-9276

PLEASEBE ADVISED THAT wearetodayfiling with thePollution ControlBoardbyU.S.
mail theoriginal andninecopiesofResponsein Oppositionto Motion for Leaveto File Surreply,a
copyof which is attachedhereto.

Theundersignedherebycertifies that atrueandcorrectcopyofthis NoticeofFiling, together
with a copyofthedocumentdescribedabove,weretodayserveduponthehearingofficer andcounsel
ofrecordof all partiesto this causeby enclosingsamein envelopesaddressedto suchattorneysat
theirbusinessaddressesasdisclosedby thepleadingsofrecordherein,with postagefully prepaid,
andby depositingsamein theU.S. Mail in Spring~M~linoison the QR~dayofJune,2004.

~ffi~D. S1~w

MOHAN, ALEWELT, PRILLAMAN & ADAMI
1 NorthOld CapitolPlaza,Suite325
Springfield, IlL 62701
Tel: (217) 528-2517
Fax: (217) 528-2553

THIS FILING SUBMITTED ON RECYCLED PAPER
C:\Mapa\CSDEnvironmental\NoticeofFilingO6O8O4doc\crk\5/28/04



BEFORETHE ILLINOIS POLLUTION CONTROLBOARD ~CVED.JLERK SOFFICE

ILLINOIS AYERS OIL CO., ) JUN 14 2004

Petitioner, ) STATE OF ILLII~IOISPol(ut,o~ Control ~oard

v. ) PCBO3-214
) (USTAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

RESPONSEIN OPPOSITION TO MOTION FOR LEAVE TO FILE SURREPLY

NOW COMESPetitioner,ILLINOIS AYERS OiL COMPANY, by its undersigned

attorneys,pursuantto Section101.500(d)oftheIllinois Pollution ControlBoard’sProcedural

Rules (35 Ill.Admin.Code § 101.500(d)),opposesthemotion for leaveto file surreply,statingas

follows:

1. On oraboutJune2, 2004,theIllinois EnvironmentalProtectionAgency

(hereinafter“the Agency”) filed amotion for leaveto file surreply.

2. TheAgencyaccusesPetitionerofmakingthreespecific “materialerrorsand

misstatements”in its Reply,necessitatingtheBoard’sacceptanceof thesurreply(Motion, ¶2).

TheAgencyreliesuponthecaseofCDT Landfill Corporationv. City of Joliet,PCB 98-60(Mar.

5, 1998) (grantingmotion to correcttypographicalerrorsin movant’sown brief).

3. The allegationof “materialerrorsandmisstatements”is aseriousaccusation

which is not substantiatedin theAgency’smotion.

4. First, theAgencyclaimsthatPetitionererroneouslyalleged“that theIllinois EPA

misinterpretedormisappliedthelanguageof Section57.8(1)oftheEnvironmentalProtection



Act... .“ (Motion, ¶2(1)). If adisagreementwith aninterpretationofastatuteconstitutesa

“materialerrorandmisstatement,”thenthosetermsareessentiallymeaningless.

5. Second,theAgencyallegesthat thePetitionererroneouslyallegedthat “the case

ofTedHarrisonOil Companyv. Illinois EPA,PCB99-127,providesno guidancein thepresent

appeal(Petitioner’sReply,p.8, Fn 2).” (Motion, ¶2(2)) Petitionermadeno suchaccusation.In

fact,Petitionercitedthe TedHarrisonOil Companycasein its initial motion. In opposingthe

motion, theAgencyarguedfor thecreationof a distinctionbetweenreimbursementrequestsand

actionsinvolving plansandassociatedbudgets.(Response,¶16) In its Reply,Petitionermerely

pointedout that theTedHarrisonOil Companycaseinvolved anon-TitleXVI program“and

thereforedoesnotprovideany guidanceasto whatconstitutes‘the legal costsof seeking

paymentunderthis Title.” (Reply,p.8 Fn2)

6. Third, theAgencyallegesthattheReplyclaimsthat “the onlymeansfor the

Illinois EPA to rejectexcessivesoil boringsis in conjunctionwith therequestfor paymentfrom

theUndergroundStorageTankFund(“UST Fund”).” (Motion,¶2(3)) “[T]his is anunsupported

andextremelymisleadingstatement,asit attemptsto portraytheIllinois EPA’ s decisionhereto

reducethenumberofsoil boringsasonepurelydrivenby reimbursementconcerns.”(Surreply,

pp. 3-4)Petitioner’sstatementwas fully supportedandtheaccusatorytonebeliesa desireto

rearguePetitioner’sconclusion,not to identify andcorrectanyerroroffactor law.

7. Tn summary,theAgencyhasmischaracterizedandexaggeratedallegations

attributedto thePetitioner,engagedin reargumentandotherwisefailedto establishthe existence

ofmaterialerrorsandmisstatementsin theReplyBrief.
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WHEREFORE,Petitioner,Illinois AyersOil Company,praysfor an orderdenyingthe

motionfor leaveto file surreply,andsuchotherandfurtherreliefastheBoarddeemsmeetand

just.

Respectfullysubmitted,

ILLINOIS AYERS OIL COMPANY, Petitioner

MOHAN, ALEWELT, PRILLAMAN & ADAMI
1 North Old Capitol Plaza,Suite325
Springfield,IL 62701
Phone:(217) 528-2517
Fax: (217) 528-2553
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